














Letter to Joseph W. Bottini, Esquire Page 8
Subject:  Disciplinary Proposal of Kevin A. Ohlson, Chief, Professional 

Misconduct Review Unit

Id. at 170.  Neither you nor any other member of the trial team corrected this statement even
though Allen had told you about the “covering his ass” conversation within the previous three
weeks.  Id. at 171. 

After the trial, the defense filed a motion asserting that the government fabricated the
“covering his ass” testimony, in part relying on the fact that the statement was not contained in
any FBI 302s regarding interviews of Allen. Id. at 174.  The government responded in part by
asserting:

[I]t was not until shortly before trial that the government questioned Allen about
defendant’s statement that he had asked Persons to speak to Allen about a bill,
and thereby learned about Persons’s remark.  Allen’s recollection on this point
was not recorded in an FBI 302 because it was disclosed during a trial preparation
session.

Id. at 175.  Thereafter, Special Agent Chad Joy, one of the agents who worked on the case, filed
an affidavit making a number of allegations of misconduct by the original prosecution team.  See
id. at 18.  The Criminal Division appointed a second prosecution team (the review team) to
investigate the Joy allegations. Id. at 175.  The review team located notes pertaining to the 
April 15 and 18, 2008 meetings with Allen and determined that the notes contained exculpatory
information that was not provided to the defense.  Id. at 175-76.  As a result of this discovery,
the government moved to vacate the conviction and dismiss the indictment against Stevens.  Id.
at 175.  The court granted that motion on April 7, 2009.  Id. at 19.

OPR’s Conclusions

OPR concluded that the government was obligated by law and policy to disclose to the
defense the exculpatory information from the April 15 and 18, 2008 interviews of Allen.  Id. at
188.  OPR first examined whether the non-disclosure was intentional and concluded that it was
not. Id. at 189-92.  OPR indicated that the “perhaps most important[]” reason for its conclusion
was its failure to find any direct evidence in emails or otherwise that prior to the inquiries by the
review team, you or others remembered that Allen failed to recall on April 15, 2008, that he had
spoken with Persons about the Torricelli note. Id. at 192.  In other words, OPR credited your
testimony and the testimony of others that the failure to disclose the April 15 and 18, 2008
exculpatory information was not the product of a conscious decision.  Therefore, consistent with
OPR’s analytical framework, which requires that action be purposeful or knowing in order to
constitute intentional misconduct, OPR concluded that no government prosecutor committed
intentional misconduct regarding this issue.  Id. at 189.

OPR next examined whether any individual member of the prosecution team had
committed professional misconduct in connection with the failure to disclose the April 15 and 18
information.  Id. at 194.  OPR concluded that neither Welch, Morris, Sullivan, nor Goeke









Letter to Joseph W. Bottini, Esquire Page 12
Subject:  Disciplinary Proposal of Kevin A. Ohlson, Chief, Professional 

Misconduct Review Unit

Second, Berg concluded that the conduct of supervisors was “of equal or comparatively
greater consequence in causing the disclosure violations and created a unique and extremely
difficult set of circumstances under which line attorneys were required to function.” Id. at 4.  In
that regard, he arguably placed more emphasis on the supervisory conduct than you did in your
interview with OPR.  You testified as follows:

Q. . . . [C]ould you talk specifically . . . about how, if in any way, those
decisions, the front office’s involvement or the change of the trial team,
affected any of the major issues at trial that the investigations are looking
at?  For example, Bambi Tyree issues, the Torricelli note issues, or the Pluta
302, for example.  If the stuff going on from, you know, this front office
shake-up, and maybe the front office’s involvement and decisions, did it
affect any of those issues?

A. I don’t know that I could tell you that any of those decisions were a direct
cause of any of the issues that came up at trial.

Q. Uh-huh.
A. What they did affect, particularly with me personally, was what I had sort of

budgeted in my mind as my time to prepare. 
Learning that I was going to be doing the summation, whenever that

was, September the 11th, and being told that I needed to produce a draft of
the closing by the following week, that put a serious dent in my budgeted
time to prepare.

As did taking Rocky back.  Now, the front offices, I don’t think they
were responsible for that, but personally, that, I think, affected my ability to
prepare.

Q. Okay.
A. Had I known that I was going to be doing the summation out of the blocks 

on this thing, and that I had to produce a draft, I would have done that well
in advance of coming out here to D.C.

It was time that took, that was taken away from me, that I couldn’t
afford to lose, in my view.

Q. Okay.
A. But any direct causal link between those decisions and, and the issues that

arose at trial, I can’t tell you there is a direct link.  But I think it affected, you
know, the overall atmosphere of preparing for trial.  

Bottini/OPR pp. 98-99.  I do not completely discount the impact of management decisions
in light of your testimony, but your testimony is relevant to my assessment of your conduct
and suggests that Berg overstated the significance of the management issues at least with
respect to the discrete matters involved here. 
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Report p. 193.  OPR concluded, however, that:

PIN Principal Deputy Chief Morris exercised poor judgment by authorizing
the delegation of the Brady review of witness interview reports to case
agents; by delegating the redaction of interview reports to SA Kepner; and by
failing to ensure that team attorneys reviewed the agents’ Brady
determinations and report redactions and conducted an independent review
for Brady information.

Id. at 199.  By these two statements, OPR seems to be saying that Morris was responsible
for creating the “crux of the problem.”  Berg wrote, “The actions that were substantially
likely to cause a Brady violation were first, PIN Principal Deputy Chief Morris’
authorization of the delegation of the Brady review of witness interview reports to the
agents and second, the PIN attorneys’ decision not to include all of the items the agents
identified as Brady in the Brady letter.”  Berg memo pp. 29-30 (footnote omitted).  

OPR and Berg appear to be in some agreement with respect to the first point even
though you testified that you did not think the assignment of the Brady review to the agents
was improper.  Bottini/OPR pp. 128-29.  I depart company with Berg on his second point,
however.  Although it is clear that Sullivan and Marsh were crafting the Brady letter, they
continuously shared drafts of the letter with the trial team, including you.  At 5:55 pm on
September 9, 2008, and prior to when the Brady letter was finalized, FBI SA Steve Forrest
sent the agents’ final spreadsheet to Kepner, Joy, Marsh, Goeke, Sullivan, a paralegal, and
you for review.  Report p. 100.  At 6:50 pm, Marsh sent the trial team a revised Brady letter. 
Id.  At 8:09 pm he sent the final version, which was transmitted to the defense thirty minutes
later.  Id. at 104-05.  The spreadsheet Forrest sent identified the Pluta 302 as containing
Brady information, noting that it stated “Allen ‘believed that T[e]d Stevens would have paid
an invoice if he received one.’” Id. at 103 (brackets in original).

You testified: 

WAINSTEIN: And am I right that the process of pulling together a
potential Brady to then possibly get included in that
letter was also being overseen by the people over at
PIN?

THE WITNESS: That is what I understood.
WAINSTEIN: Then when you received -- to the extent that you

looked at the spreadsheet and there were directions or
requests for guidance from the agents, did you, was it
your understanding that those were directed at you or


































































































